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DETAILED ACTION 

Response to Arguments 

1 . The OFFICIAL NOTICE stating that it is notoriously well known in the art to transmit 
information at a "time prior to the time at which the content is requested to be viewed" was 
not traversed and is accordingly taken as an admission of the fact noted. 

2. Applicant's arguments filed 13 August 2004 have been fully considered but they are not 
persuasive. 

With respect to applicant's arguments that the Rai et al. reference fails to disclose the 
claimed limitations, the examiner respectfully disagrees. The Rai et al. reference is directed 
towards the future reservation of a bandwidth event associated with a high bandwidth 
consumption. Such events may include, but are not limited to, distance learning or 
teleconferencing services (Col 6, Lines 30-37). As is commonly known in the art, 
teleconferencing services include video distribution (ex. video teleconference) wherein a 
connection time coincides with the viewing time, namely the start and duration of the video 
teleconference. 

In response to applicant's argument that the references fail to show certain features of 
applicant's invention, it is noted that the features upon which applicant relies (i.e., the 
enabling of content to be transmitted either at the specified viewing time or prior to the 
specified viewing time) are not recited in the rejected claim(s). Although the claims are 
interpreted in light of the specification, limitations from the specification are not read into the 
claims. See In re Van Geuns, 988 F.2d 1181, 26 USPQ2d 1057 (Fed. Cir. 1993). Claim 1 
does not require anything other than the fact that the "request comprises a future time at 
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which the content is requested to be viewed". Applicant appears to be arguing limitations 
pertaining to the "transmitting" limitation as opposed to the "determining" limitation. In 
light of the specification as well as applicant's arguments, the limitation may be construed as 
encompassing both situations wherein content may be "transmitted either at the specified 
viewing time or prior to the specified viewing time". The applicant concedes that the Rai et 
al. reference teaches the establishment of the connection "at the specified time". 
Accordingly, the claimed limitation wherein the "requested comprises a future time at which 
the content is requested to be viewed" is viewed as being met. 

With respect to the arguments pertaining to claim 14 that the combined references teach 
away from the particular usage of transmitting information at a "time prior to the time at 
which the content is requested to be viewed", the examiner respectfully disagrees. The 
applicant de facto admits that it is known in the art to transmit information at a time prior to 
the time at which the content is requested to be viewed. As noted in the previous grounds of 
rejection, such may be done so for the purpose of improving the transmission quality of a 
latency sensitive presentation. As noted in the Rai et al. reference, the transmission start time 
may comprise a large window of time thereby allowing greater flexibility (Col 6, Lines 50- 
57). Accordingly, given the ability to designate a large transmission window it would appear 
to be advantageous in some circumstances so as to transmit the information "prior to the time 
at which the content is requested to be viewed" so as to ensure high quality playback of the 
requested media. For example, the Haddad reference (of record), discloses that it is known in 
the art for a telecommunication system to transmit a video program "prior to the time at 
which the content is requested to be viewed" wherein a user may request a program for a 
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future viewing subsequent to a designated waiting period or flexible transmission window 
wherein the user is charged a lesser fee based upon the desired delivery period. The video is 
subsequently transmitted "prior to" the actual viewing time for local storage and playback. 
Similarly, the newly cited Ellis et al. reference (WO 99/607790) discloses that it is known in 
the video distribution art to schedule an actual start time and to deliver the material prior to 
the start for bandwidth conservation purposes and/or reduced prices (Page 24, Lines 4-10). 
Accordingly, the Rai et al. reference does not inherently teach away from the particular 
transmission. 

Furthermore, simply because a user requests for a service to begin at a certain time does 
not preclude that the transmission of data between terminals actually starts prior to the exact 
scheduled start time. For example, inherent delays associated with establishing the 
connection between terminals would require for the transmission of some data/content prior 
to the scheduled start time in order to insure that the service actually starts/begins at the 
scheduled time. 

Claim Objections 

3. Claims 14 and 1 5 objected to because the recitation of "prior to the time at which the 
content is requested to be viewed" should be amended to refer to "prior to the future time at 
which the content is requested to be viewed" in order to provide proper antecedent basis. 
Appropriate correction is required. 
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Claim Rejections - 35 USC § 103 

4. The following is a quotation of 35 U.S.C 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

5. This application currently names joint inventors. In considering patentability of the 
claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of the various 
claims was commonly owned at the time any inventions covered therein were made absent 
any evidence to the contrary. Applicant is advised of the obligation under 37 CFR 1 .56 to 
point out the inventor and invention dates of each claim that was not commonly owned at the 
time a later invention was made in order for the examiner to consider the applicability of 35 
U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) prior art under 35 U.S.C. 103(a). 

6. Claims 1, 3-11, 16-20, and 22-24 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Kaplan et al. (US Pat No. 6,016,307) in view of Rai et al. (US Pat No. 
6,438,110). 

In consideration of claims 1,16, and 19, the Kaplan et al. reference discloses a method, a 
corresponding computer readable medium and system for content transmission network 
selection over either a "broadcast" [20] or a "broadband network" [12/14/16] (Col 3, Line 58 
- Col 4, Line 12). Accordingly, the embodiment is operable to "identify content to be 
transmitted" based on "at least on transmission request" by the user, to "determine whether to 
transmit the content using a broadcast network or a broadband network based on the 
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characteristics of the transmission request", and to subsequently "transmit the content on one 
of the broadcast network or broadband network" (Col 2, Line 64 - Col 3, Line 41). 

The reference discloses that the "particular characteristics of the transmission request" 
may include the specific time the user needs to use the network and that the user may define 
priorities in making the routing determination including low cast, high speed, reliability, 
security, etc. However, the reference does not explicitly state that the particular request of a 
"future time in which the content is requested to be viewed". The Rai et al. reference 
discloses a process and apparatus for scheduling reservations across a communication 
network comprising a plurality of networks wherein the routing algorithm "determines 
whether to transmit the content using a broadcast network or a broadband network based 
upon characteristics of the transmission request comprising a future time at which the content 
is requested to be viewed" (Rai et al.: Col 5, Lines 48-61; Col 6, Line 30 - Col 7, Line 6; 
Col 7, Line 35 - Col 8, Line 1 1). Accordingly, it would have been obvious to one having 
ordinary skill in the art at the time of the invention was made so as to utilize "characteristics 
of the transmission request comprising a future time at which the content is requested to be 
viewed" as taught by Rai et al. as a routing criterion when specifying when a user needs to 
utilize the network for the purpose of utilizing available variables and parameters in order to 
arrive at the optimal route in a given situation such as a future scheduled teleconference 
(Kaplan etal: Col 8, Lines 4-7). 

Claim is 6 rejected wherein "said broadcast network comprises one of a direct to home 
satellite network, a terrestrial wireless network, and a cable network" (Kaplan et al: Col 3, 
Line 58 -Col 4, Line 12). 
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In consideration of claim 7, Kaplan et al. discloses that the aforementioned "broadband 
network" may comprise a high speed digital link via a Tl interface, a LAN, or a WAN (Col 
3, Line 61 - Col 4, Line 2). The Rai et al. reference discloses that the physical composition 
of a WAN comprises a "cable network" (Rai et al.: Col 1, Lines 14-23; Col 5, Lines 44-61). 
Accordingly, it would have been obvious to one having ordinary skill in the art at the time 
the invention was made that "said broadband network comprises one of a digital subscriber 
line network and a cable network" since it was known in the art that a broadband networks 
comprise coaxial cable links. Accordingly, it would have been obvious to one having 
ordinary skill in the art at the time the invention was made to construct "said broadband 
network" using coaxial cable for the purpose of providing an inexpensive and interference 
resistant means for distributing data over a network. 

Claim 8 is rejected wherein "said characteristics of the transmission request further 
comprise at least one of the geographic location to which the content is to be transmitted and 
a dollar amount the viewer is willing to pay for the content" (Kaplan et al.: Col 5, Lines 8- 

ii). 

Claim 9 is rejected wherein "said characteristics of the content to be transmitted comprise 
at least one of the following: size of the content, duration of the content, the total number of 
requests for the content, and the minimum transmission rate on a given network for the 
content" (Kaplan: Table B). 

Claims 10 and 1 1 are rejected wherein "said characteristics" of the "broadcast network" 
and the "broadband network comprise at least one of the following: available bandwidth on 
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the network, geographic boundaries of the network, and cost of transmission at a given day 
on the network" (Kaplan: Table A). 

In consideration of claims 3-5, 17 and 20, the Kaplan et al. reference discloses that the 
particular decision as to which network to utilize may be based on a number of factors 
including the "available bandwidth" and the "cost of transmitting the content" on the basis of 
calculating the "product of the total number of units of data in the content and cost of 
transmission per unit of data" of one network versus another (Col 4, Line 12 - Col 7, Line 
44). The Rai et al. reference further introduces the concept of determining the particular 
network to utilize if there is "sufficient available bandwidth" based on a comparison between 
the "available bandwidth" and the "minimum transfer rate" required by the connection for a 
particular route (Col 7, Lines 48-65). Accordingly, it would have been obvious to one having 
ordinary skill in the art at the time the invention was made so as to modify the Kaplan et al 
routing algorithm to further utilize the criteria of determining "sufficient available 
bandwidth" as taught by Rai et al. for the purpose of ensuring that the network links have the 
necessary bitrate capacities to cope with transferring data without corrupting it (Rai et al.: 
Col 2, Lines 3-5). 

Claims 22-24 are rejected wherein the "determining" step is based on both the 
"characteristics of the transmission request and at least one of the following: characteristics 
of the content to be transmitted, characteristics of the broadcast network, and characteristics 
of the broadband network" (Kaplan et al. : Col 6, Lines 40-44) 
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7. Claims 1, 6, 7, 9-16, 18, 19, and 21-24 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Wagner et al. (US Pat No. 5,761,602) in view of Rai et al. (US Pat No. 
6,438,110). 

In consideration of claims 1, 16 and 19, Wagner discloses a method, a corresponding 
computer readable medium and system for content transmission network selection 
comprising: 

a) "identifying the content to be transmitted based on at least one transmission request" 

(router [3] and/or distributor [5] identifies the content for the content to be delivered 
to client [2], for example whether the content is e-mail, alerts, notifications as 
disclosed at col. 4, lines 10-27); 

b) "determining whether to transmit the content using a broadcast network" [6] or a 

"broadband network" [1] (telephone network, ISDN line, cellular modem, or bi- 
directional cable , see col. 5, lines 5-1 1 and col. 7, line 52 - col. 8, line 26) "based 
upon the characteristic of the request" (the priority or type of the transaction, or the 
average client waiting time, col. 7, Lines 59-61); 

c) "transmitting the content on one of the broadcast or broadband network" (see col. 7, 

line 65 - col 8, line 5); 
While Wagner et al. teaches using the "characteristics of the request" in order to 
determine which particular transmission path to utilize including the priority or type of the 
transaction, the reference does not particularly disclose the usage of a "future time at which 
the content is requested to be viewed" in connection with the request. The Rai et al. 
reference discloses a technique for scheduling the delivery of content via multiple networks 
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based on the "future time at which the content is requested to be viewed" (Rai et al.: Col 5, 
Lines 48-61; Col 6, Line 30 - Col 7, Line 6; Col 7, Line 35 - Col 8, Line 1 1). Accordingly, 
it would have been obvious to one having ordinary skill in the art at the time the invention 
was made so as to utilize the scheduling and routing techniques as taught by Rai et al. for the 
purpose of utilizing intelligent routing techniques so to efficiently schedule services across a 
communications network (Rai et al.: Col 1, Line 66 - Col 2, Line 2). 

Claim 6 is met by the broadcast network comprising one of cable network, terrestrial or 
satellite network as described at col. 3, lines 40-43, col. 4, lines 14-16 and col. 4, lines 63-65. 

Claim 7 is met by bi-directional cable network disclosed at col. 5, lines 5-1 1 . 

Claim 9 is met by the characteristic of the content (the size, col. 7, lines 60-61); and bi- 
directional cable network disclosed at col. 5, lines 5-11. 

Claims 10 and 1 1 are met by the characteristic of the broadcast or broadband network 
(bandwidth, col 7, lines 59-60). 

Claims 12, 13, 18 and 21 are met by the notification of the transmission characteristics 
(the transmission network) disclosed at col. 8, lines 26-36. 

In consideration of claim 14, the examiner takes OFFICIAL NOTICE that it is 
notoriously well known in the art to transmit information at a "time prior to the time at which 
the content is requested to be viewed". Accordingly, it would have been obvious to one 
having ordinary skill in the art at the time the invention was made to do so for the purpose of 
improving the transmission quality of a latency sensitive presentation such as a movie. For 
example, a portion of a movie may be transmitted prior to the start time and buffered in order 
to reduce the effects of network congestion during the presentation. 
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In consideration of claim 15, the aforementioned step of "transmitting the content" over 
either network is done so "at the time at which the content is requested to be viewed" such 
that the information is sent corresponding to the start of the event. For example, sending 
content associated with a teleconference prior to the start would be disadvantageous given 
that the participants are not available. 

Claims 22-24 are rejected wherein the embodiment may further utilize at least one of "the 
characteristic of the content" (the size, col 7, lines 60-61) and/or "the characteristic of the 
broadcast or broadband network" (bandwidth, col. 7, lines 59-60) in conjunction with 
determining the appropriate transmission network. 
8. Claims 2-5, 17, and 20 are rejected under 35 U.S.C 103(a) as being unpatentable over 
Wagner et al. (US Pat No. 5,761,602), in view of Rai et al. (US Pat No. 6,438,1 10), and in 
further view of Hsu (US Pat No. 6,195,692). 

Considering claim 2, Wagner discloses requesting content via broadband network. 
However, he fails to specifically disclose transmitting a list of available content items over a 
broadband network and receiving from a broadband network requests for content items as 
recited in the claims. Hsu discloses a method and corresponding system and computer 
product program comprising transmitting a list of available content items over a broadband 
network and receiving from a broadband network requests for content items for the 
advantage of providing a list of topics or various types of media for the client to select. See 
the entire reference including but not limited to figures 7, 8 and col. 8, line 43 - col, 10, line 
23. It would have been obvious to one of ordinary skill in the art to modify Wagner's system 
to include transmitting a list of available content items over a broadband network and 
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receiving from a broadband network requests for content items, as taught by Hsu, for the 
advantage of providing a list of topics or various types of media for the client to select. 

Considering claims 3-5, 17 and 20, Wagner discloses determining available bandwidth 
for the broadcast and broadband network for transmission. However, he fails to specifically 
disclose determining the cost for transmission of the broadcast and broadband networks as 
recited in the claims. Hsu discloses a method and corresponding system and computer 
product program comprising transmitting content via broadcast and broadband networks 
based on bandwidth needs and usage cost for the advantage of providing the most efficient 
delivery of content to clients. See figure 12 and col, 15, line 32 - col. 16, line 16. It would 
have been obvious to one of ordinary skill in the art to modify Wagner's system to include 
determining the cost for transmission of the broadcast and broadband networks, as taught by 
Hsu, for the advantage of providing the most efficient delivery of content to clients. 
9. Claim 8 is rejected under 35 U.S.C. 103(a) as being unpatentable over Wagner et al. (US 
Pat No. 5,761,602), in view of Rai et al. (US Pat No. 6,438,1 10), and further in view of 
Huitema ("Routing in the Internet"). 

In consideration of claim 8, the Wagner et al. reference does not necessarily disclose nor 
preclude that the "characteristics of the transmission request" may further comprise 
information pertaining to "geographic location to which the content is to be transmitted or a 
dollar amount the viewer is willing to pay for the content". The Wagner et al reference in 
conjunction with discussing routing/queuing policies makes reference to the "Routing in the 
Internet" book by Huitema. As is understood by those having ordinary skill in the art 
bandwidth is a scarce resource and as evidenced by Huitema, certain classes of Internet users 
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demand higher quality service and hence are willing to pay higher prices (Section 14.5 - 
Differentiated Services). Accordingly, it would have been obvious to one having ordinary 
skill in the art at the time of the invention to modify the Wagner et al. embodiment, if 
necessary, to further consider the "characteristics of the transmission request" including 
information such as "a dollar amount the viewer is willing to pay for the content" when 
selecting the transmission path for the purpose of ensuring/providing a higher quality of 
service (ex. shorter wait time or network latency) or priority to those requests associated with 
those customers that are willing to pay more. 

Conclusion 

The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure as follows. Applicant is reminded that in amending in response to a rejection of 
claims, the patentable novelty must be clearly shown in view of the state of the art disclosed 
by the references cited and the objections made. 

■ The Payton (US Pat No. 5,790,935) reference discloses the pre-emptive download of 

content to a requesting terminal prior to the viewing of the content. 

■ The Ellis (WO 99/60790) reference discloses that it is known in the art to transmit 

VOD programming prior to the time at which it is requested to be viewed (Page 
24, Lines 4-10). 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 
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A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until 
after the end of the THREE-MONTH shortened statutory period, then the shortened statutory 
period will expire on the date the advisory action is mailed, and any extension fee pursuant to 
37 CFR 1 .136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the mailing 
date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Scott Beliveau whose telephone number is 703-305-4907. 
The examiner can normally be reached on Monday-Friday from 9:00 a.m. - 6:30 p.m.. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, John W. Miller can be reached on 703-305-4795. The fax phone number for the 
organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published 
applications may be obtained from either Private PAIR or Public PAIR. Status information 
for unpublished applications is available through Private PAIR only. For more information 
about the PAIR system, see http://pair-direct.uspto.gov. Should you have questions on access 
to the Private PAIR system, contact the Electronic Business Center (EBC) at 866-217-9197 
(toll-free). 



Application/Control Number: 10/028,153 
Art Unit: 2614 



Page 15 



SEB 

November 5, 2004 




,/ JOHW WilU-ER 
SUPERVISORY PATENT BUMINER 
TECHNOLOGY CENTER 2600 



